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1. A request for continued examination under 37 CFR 1.114, 
including the fee -set forth in 37 CFR 1.17(e), was filed in this 
application after final rejection. Since this application is 
eligible for continued examination under 37 CFR 1.114, and the 
fee set forth in 37 CFR 1.17(e) has been timely paid, the 
finality of the previous Office action has been withdrawn 
pursuant to 37 CFR 1.114. Applicant's submission filed on 
January 04, 2007 has been entered. 

2. Claims 46, 47, 55 and 56 are withdrawn from further 
consideration pursuant to 37 CFR 1.142(b) as being drawn to a 
nonelected species, there being' no allowable generic or linking 
claim. Election was made without traverse in the reply filed on 
January 26, 2006. 

3. The specification is objected to as failing to provide 
proper antecedent basis for the claimed subject matter.. See 37 
CFR 1.75(d)(1) and MPEP § 608. 01 (o). Correction of the 
following is required: Proper antecedent basis for the- "rate of 
purge data element" set forth in claims 42, 51, 60 and 66, 
"method" set forth in claim 60, and "means" language set forth 
in claim 66, could not be found in the specification. Applicant 
is reminded claim terminology in mechanical cases should appear 
in the descriptive portion of the specification by reference to 
the drawing (s) . 
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4. Claims 49, 58 and 64 are rejected under 35 U.S.C. 112, 
first paragraph, as containing subject matter which was not 
described in the specification in such a way as to reasonably 
convey to one skilled in the relevant art that the inventor (s), 
at the time the application was filed, had possession of the 
claimed invention. 

The claims recite activating a water heater in response to 
a "rate of purge data element". This subject matter is not 
found in the originally filed disclosure and is therefore 
considered to be new matter. To the extent the "rate of purge 
data element" language reflects the subject matter represented 
in "TABLE 2" on page 6 of the instant specification, the ambient 
air sensor 17 is not disclosed as performing the newly claimed 
function . 

5. Claims 62-65 are rejected under 35 U.S.C. 112, second 
paragraph, as being indefinite for failing to particularly point 
out and distinctly claim the subject matter which applicant 
regards as the invention. 

Claim 60 is ambiguous as attempting to embrace two 
different statutory classes of invention. The claim preamble 
recites a "method", but the body thereof attempts to rely upon 
product/apparatus limitations for patentability. See IPXL 
Holdings LLC v.' Amazon.com Inc. 77 USPQ2d 1140. 
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6. The following is a quotation of the appropriate paragraphs 

of 35 U.S.C. 102 that form the basis for the rejections under 

this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or 
a foreign country or in public use or on sale in this country, more than one 
year prior to the date of application for patent in the United States. 

The following is a quotation of 35 U.S.C. 103(a) which 
forms the basis for all obviousness rejections set forth in this 
Office action: 

(a) A patent may not be obtained though the invention is not identically 
disclosed or described as set forth in section 102 of this title, if the 
differences between the subject matter sought to be patented and the prior 
art are such that the subject matter as a whole would have been obvious at 
the time the invention was made to a person having ordinary skill in the 
art to which said subject matter pertains. Patentability shall not be 
negatived by the manner in which the invention was made. 

7. Claims 42-45, 49, 51-54, 58, 60, 64, 66 and 67 are rejected 
under 35 U.S.C. 102(b) as being anticipated by applicant's 
acknowledged prior art. 

Applicant's acknowledged prior art of Fig. 1 discloses a 
system comprising: a temperature sensor 3; a controller 11; a 
tub 7; a water heater 9; piping (illustrated); and a pump 13, as 
claimed. As a practical matter, the broad claim language 
defining the function of the sensor to be "associated to the 
ambient air temperature near the spa" (claim 42 for example) 
does not distinguish sensor 3 as ambient air temperature would 
affect the spa 1 and the components associated therewith. 
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Furthermore, the controller 11 is a processor that would be 
capable of performing the recited function (i.e. "being 
operative for 11 ) . Re claim 60, the controller 11 can operate to 
"repetitively" activate both the pump 13 and heater 9 (pg. 2 of 
instant specification) . 

8. Claims 42, 43, 45, 51, 52 and 54 are rejected under 35 
U.S.C. 102(b) as being anticipated by-Lively. 

The Lively reference discloses a system comprising: a 
temperature sensor 111; a controller (Fig. 3); a tub 11; piping 
(Fig. 1); and a pump 20, as claimed. The Lively controller is 
capable of performing the recited function (i.e. "being 
operative for") . 

9. Claims 42-45, 49, 51-54, 58, 60-64, 66 and 67 are rejected 
under 35 U.S.C. 103(a) as being unpatentable over Tompkins et 
al. '720 and Lively. 

The Tompkins et al. '720 (Tompkins) reference discloses a 
system comprising: a controller 12,14; a tub 11; a water heater 
26; piping 35; and a pump 24. Re claims 60-64, the controller 
is operative for processing the temperature sensor signal, as 
claimed (col. 8 Ins. 25-32, col. 18 In. 66 thru col. 19 In. 12). 
Therefore, Tompkins teaches all claimed elements except for the 
provision of an ambient air temperature sensor. 
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Although the controller of the Tompkins spa system does not 
include an ambient air temperature sensor, as claimed, attention 
is directed to the Lively reference which discloses an analogous 
system which further includes a controller (Fig. 3) having an 
ambient air temperature sensor 110,111. Therefore, in 
consideration of Lively, it would have been obvious to one of 
ordinary skill in the spa system art to associate an ambient air 
temperature sensor with the Tompkins controller in order to 
protect against a damaging air temperature. 

10. Claims 48 and 57 are rejected under 35 U.S.C. 103(a) as 
being unpatentable over Tompkins and Lively as applied to claims 
42 and 51 above, and further in view of Janosko. 

Although the temperature sensor of the Tompkins spa system 
is not inside the controller, as claimed, attention is directed 
to the Janosko reference which discloses an analogous spa system 
which further includes a temperature sensor 199 inside a 
controller 196. Therefore, in consideration of Janosko, it 
would have been obvious to one of ordinary skill in the spa. 
system art to associate controller mounting with the Tompkins 
temperature sensor in order to reduce installation/manufacturing 
cost . 
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11. Claims 50, 59 and 65 are rejected under 35 U.S.C. 103(a) as 
being unpatentable over Tompkins and Lively as applied to claims 
42 and 51 above, and further in view of Dundas. 

The Tompkins system further comprises a blower 28. 

Dundas teaches it is common ■ to operate a blower 19 during 
freezing conditions (col. 4 Ins. 22-25) . To automate the blower 
operation taught by Dundas with the controller taught by 
Tompkins would have been obvious in order to enhance freeze 
protection . 

12. Applicant is referred to MPEP 714.02 and 608.01 (o) in 
responding to this Office action. 

13. Any inquiry concerning this communication should be 
directed to Robert M . Fetsuga at telephone number 571/272-4886 
who can be most easily reached Monday through Thursday. The 
Office central fax number is 571/273-8300. 

Robert M . Fetsuga 
Primary Examiner 
Art Unit 3751 



